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Passed by Shri. Mukesh Rathor, Joint.Commissioner (Appeals)

Arising out of Order-in-Original No AB240418088787H Ria: 08.10.2018 issued by Assistant
Commissioner, Div-V, Central Tax, Ahmedabad-North

379aaaf al am gi qr Name & Address of the Appellant/ Respondent
Shakti Overseas

Ahmedabad

al{ anfk za 3r9a an2 sriils 31:fl<T ma ? it a zsmr a uf aenfenf faa mga rf@rant at
37ft nr gaterv am)a wgd a Paar &1

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

1lf'@" mcl>R cl>T '!fRl!ffUT~
Revision application to Government of India :

(1) 44 sn zyca a,f@,fr, 1994 6t arr araa aat rg mm«ii <IN qalar nr cl>l" i3"C!-'c1l'U W ~WI~
W 3RfTffi y+@hrur arr)aa a7fl Ra, andal, R@a +iancu, aura Rm7, aft if0ra, us cftq raa, ir mf, +{ fact
: 110001 cm-~ 'GIT.fr~ I .
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) me; 11"@ ~ mf.r w 1'{ll'@ ii Ga hat gRala fa#t qvsmut zur 3r4 ara m M ~~~
aruemI i re uia g mf , a fa#tuszu aver j are ae fat aam # za fa# ugmn j zm at If@hnr
rr g& st1
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(si) ad # ars Rh#t ug zur? Ruff mG R u HI faffsqzhr grcn a4 m u sale
zca # Raz amiulnaas fawn lg a 5q ii faff &t

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(Tf) ~p <ITT 'lj1RfR fcITT! w.'11 'mm are (hara zur era »t) frn:rm fc1n:lT Tfm ~ 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifUna #l snea yea gram a fg uh st #fee mru #{&sit h arr?r ui < er "([cf
Ru a gars sngr, srft a arr i:rrfur err x=rn:r 1R zr arefaa rf@fa (i.2) 1998 tITTT 109 mxr
fgaa fsg lR 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under.Sec.109
of the Finance (No.2) Act, 1998 ..
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(1) ~~~ (3Nfc,f) Pllll-JlqC'fl, 2001 # Ru 9 iafa fclP!FcfC:c Tua in gg-o al uRi ,
)fa are #R mar )fRia a at mm flu gr-arr vi srf sr?r Rt at-t ufzi # rr
fr3ma fhu urrRel Ur# mer arr <. nl grfhf a siaifa tITTT 35-~ B f.1mfur tBt * 'TffiR
#qr a er €tr--o rat #6 4f aft zit a1Reg 1 0
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RR@ur am4aa r u@f iana van gh Gr wq a swk a et it qa 2oo/- #) grar ht u;
3ITT" ulgjiag Gara k vnt 'ITT ill 1000/- ctr ffi 'lj1RfR ~ vJTq I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

t#tr zyca, 4tu Ira gcas vi taras arftta znrfrasw # fr 3rfr
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~. 2017 ctr tITTT 112 iafa---

Under Section 112 ofCGST act 2017 an appeal lies to:-

(6) safRa uRha 2 («)a ia; Ir # 3rarar #l sr@a, sr@lat #m i ft zgca, a4rz
sqraa yea ga hara ar@tar nrnf@ran (free) 4t ufa &flt ff8ant, ;6Ji31-Jc\lfllc\ if 2nd J=JT<>IT,

a{n1a1 2ra ,3rlar ,f@rear,31<0TI=la -380004
.:i

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2d floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be'accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft fn
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

0

0

(4)

(5)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

rza1au gyc 3rfefm 497o zren vigif@ut rqP-1 # aiafa Ruff« fag7r a 34a zl
re 3mar zrenRnR [fut hf@era6rt a a? # u@ta at vs uf "Cf< x'i.6.50 tffi qJf <'lll<llfl<l ~

fea cur ~hr a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

zit if@r Tai at firvr ao a fuii #l al sf ezn anaffa fhnr urt ? it ft yea,
fr5qr yen vi hara 3r4ft1 znznrferawr (ar4ff@f) RI, 1go2 ffea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ft zgcn, 4ta war zca qi hara 3r4tu =nrnf@raw (fre), a uR flat # mra a
adczr mia (Demand) yd Zs (Penalty) 0T 1o%q srmr sat 3rfarf?lzrif#, 3ff@rairT qGm 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a4tr3nara 3th tara ks3it, rf@a ztar "afr#t aria"(Duty Demanded) -
.::,

(i) (Section) 'l!is 11D~~~"{ITT)';

(ii) m-~~~~"{ITT)';

(iii) rd3f@frif a frzr 6#ar er ff@r. .
e> znqasa 'if@a 3rd)'rz u{smrfr +aacr ii, 3rl 'atRa hfrua sra acar fur azure.

C'\ C'\ .:, . C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr 3mgr a ,fr 3r4la 7f@swr #mg szf arcs 3rrar grca zT avg Rafa gt a zit fr az area a.::, .::, .::,

10% rarara w 3it zi aaa auz faalRa zt aa av a 10% saa q #r s raft &[
.::, .::,

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." ·
II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and

-Services Tax Act,2017/lntegrated Goods :and Services Tax Act,,201~ <@.@ --~~ Services
Tax(Compensation to states) Act,2017,may file an appeal before the a~.,..o·, · <~~ority.

tesi ·%4- rn...,"ge rwrat
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The Assistant Commissioner, CGST & Central Excise, Division-V, Ahmedabad

North, Ahmedabad (hereinafter referred to as the 'appellant') has filed the present
appeals against RFD-06 Refund Order No. AB2404180088787H dated 10.08.2018

(hereinafter referred to as 'impugned orders') passed by the Assistant Commissioner,
CGST & Central Excise, Division-V, Ahmedabad North, Ahmedabad (hereinafter

referred to as 'the adjudicating authority') in the matter of refund claims filed by M/s.
Shakti Overseas,(GSTIN: 24ADKFS1416RIZN), G-F-22, Radhe Elligance, Bavla,

Ahmedabad-382220 (hereinafter referred to as 'respondent').

2. The facts of the case, in brief, are that the respondent, had filed a refund claim

of Rs. 78,455/- for CGST and Rs.·78,455/- for SGST for the month of April- 2018 on
account of input tax credit (ITC) accumulated due to Zero rated supply of goods and
services. On scrutiny of the refund claim by the adjudicating authority, it was

observed that the respondent was eligible only for refund of Rs. 76,188/- for CGST
and Rs. 76,188/- for SGST in view of the formula mentioned in Rule 89 for refund on

zero rated supply of goods and services and as clarified in Para 9.1 of Circular No.

37/ 11/2018-GST dated 15.03.2018. However, the adjudicating authority has

sanctioned an amount of Rs. 78,455/- for CGST and Rs. 78,455/- for SGST in place of

Rs. 76,188/- for CGST and Rs. 76,188/- for SGST.

3. On the refund claim being sent for post audit, it was observed that, "as per para

9.1 of Circular No. 37/11/2018-GT dated 15.03.2018, it has been clarified that
during the processing the refund claim, the value of the goods declared in the GST
invoice and the value in the Corresponding shipping bill/bill of export should be
examined and the lower of the two values should be sanctions as refund. In view of the

above, the value of export as. per GST invoice declared by the claimant is Rs.
13,31,658/- which differed from its corresponding value of export as per shipping bills
i.e. FOB value of Rs. 12,93,138/-. Thus, the lower of the above value should be taken
for refund computation as per Circular No. 37/11/2018-GST dated 15.03.2018.
Hence, audit observed that the adjudicating authority had sanctioned the refund
claims, in excess. Thereafter on the impugned order, having been examined for its

legality and propriety, the Pr. Commissioner, CGST & C.Ex., Ahmedabad North
Commissionerate, vide Review Order No. 72/2018-19 dated 30.03.2019 authorized the
appellant to file an appeal against the impugned order raising the following grounds:

9
that "as per Para 9.1 of Circular No. 37/11/2018-GST dated 15.03.2018, it has

been clarified that during the processing the refund claim, the value of the
goods declared in the GST invoice and the value in the Corresponding shipping
bill/bill of export should be examined and the lower of the two values should be

sanctions as refund. In view of the above, the value of export as per GST invoice
declared by the claimant is Rs. 13,31,658/- which differed from its

corresponding value of. export as per shipping bills i.e. FOB value of Rs.
12,93,138/-. Thus, the lower of the above value should be taken for refund
computation as per Circular No. 37/ 11/2018->JST dated 15.03.2018;
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• that the adjudicating authority has considered taxable value declared by
claimant i.e. 13,31,658/- and has sanctioned the refund amount of Rs.
78,455/- for CGST and Rs. 78,455/- for SGST. By taking into consideration the
lowest amount i.e. Rs. 12,93,138/-, for calculation of the maximum eligible
amount, the claimant is eligible for the refund of only Rs. 76,188/ for CGST

and Rs. 76,188/- for SGST. As such, The adjudicating authority has erred by

sanctioning the excess refund claim amounting to Rs. 2,267/- for CGST and

Rs. 2,267/- for SGST (total Rs. 4,534/-) for the period April- 2018.

o that the excess refund sanctioned of Rs. 2,267/- for CGST and Rs. 2,267/- for

SGST (total Rs. 4,534/-) needs to be recovered along with interest.

4. As regard, the personal hearing in the matter was fixed on 09813.05.2019,

11&23/07/2019, 15.10.2019 and intimated under letters dated 09813.05.2019,
11&23/07/2019, 15.10.2019 respectively. Considering that appellant/respondent has

failed to appear on any dates, I presume that appellant/respondent is not desirous of
personal hearing and therefore I proceed to decide the case based on records available.

I have carefully gone through the facts of the appeals, the department's grounds

of appeal in the Review Orders. I find that the date of receipt of the impugned order as

mentioned in the review orders is 12.10.2018 and the above appeals have been filed
on 09.04.2019. As per Section 107 of the CGST Act 2017, the review of the order and

the consequent filing of appeal by the subordinate has to be done within a period of
six months?fromi' the date of communication of the order. I find that the above appeal

4·3 €.3..· ·have been;filledwithin time limit.

5.0

0

6. In the present case, I find that the appellant has filed the appeals on the
ground that the excess refund has been sanctioned erroneously to the respondent,
whereas, as per Para 9.1 of Circular No. 37/11/2018-GST dated 15.03.2018, it has

been clarified that during the processing of the refund claim, the value of the goods

declared in the GST invoice and the value in the Corresponding shipping bill/bill of

export should be examined and the lower of the two values should be sanctions as

refund.

7. It shall be apt to reproduce the relevant part of sub-section (3) of Section 54 of

the CGST Act, 2017 which reads thus :

a registered person may claim refund of any unutilized input tax credit at the

end of any tax period."

Further the relevant part of Para 9.1 of Circular No. 37/11/2018-GST dated

15.03.2018 reads thus:

" During the processing ofthe refund claim, the value ofthe goods declared in the GST

invoice and the value in the corresponding shipping bill I bill of export should be

examined and the lower of the two values • @ctioned as refund. (ii) for

transportation ofgoods;

2[Page
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It is evident from the above that during the processing of the refund claim, the

value of the goods declared in the GST invoice and the value in the corresponding

shipping bill/ bill of export should be examined and the lower of the two values (lower

of invoice value and FOB value) should be sanctioned as refund.

8.

not be legitimate to discuss these amendments and its applicability in the pretext of

this case. Hence, I find that this would not help the respondent in any manner.

I find that the CGST Act, 2017 has been amended vide the CGST (Amendment)

Act, 2018 and the amendments have been made effective only from 1st February 2019.

The present appeals pertain to the period for February, 2018 and therefore it would
,

9. In view of the foregoing, I find that adjudicating authority has erroneously

sanctioned the excess refund to the respondent and therefore the excess refund

amount should be recovered with appropriate interest. Hence, the appeal filed by the

appellant is allowed.

10. The appeals filed by the appellants stand disposed of in above terms.

0
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Date : .02.2020

To,
Shakti Overseas,(GSTIN: 24ADKFS14 l 6RIZN),
G-F-22, Radhe Elligance, Bavla,
Ahmedabad-382220. 0

Copy to:

(1) The Chief Commissioner, Central GT, Ahmedabad Zone.

(2) The Pr. Commissioner, Central GST, Ahmedabad North.

(3) The Assistant Commissioner, Central GST, Division-V, Ahmedabad North.

(4) The Assistant Commissioner(RRA), Central GST, Ahmedabad North.

(5) The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.

(for uploading the OIA on website)

(6) Guard file

3DY PA.le.
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